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2 breached would absolutely increase the risk on their face, 

3 so there would be no need for Section 2.04(g). 

4 For example, the first one talks about this REMIC 

5 issue, and it says each mortgage loan represents a qualified 

6 mortgage essentially for REMIC purposes. This is 

7 representation number 58. 

8 Well, if that were breached, there is no need to go 

9 any further. Any breach would increase the risk to the 

10 insurer without saying more. 

11 So why then did the parties negotiate special 

12 language in 2.04(g) that says we'll deem them material and 

13 adverse? The parties negotiated that language because 

14 "material and adverse" means more than increased risk and 

15 must mean default. 

16 Similarly, if you look at the other reps and 

17 warranties that are the subject of 2.04(g), they are numbers 

18 58 to 71. I won't go through them, there are different 

19 requirements of different loans. For example, there are 

20 predatory lending statutes referred to there, there is 

21 specific provisions from the State of Georgia represented 

22 there. 

23 So if any of those were breached, by definition 

24 they would increase risk, so there is no need for a 2.04(g) 

25 deeming "material and adverse" to have occurred. The only 

26 reason it is in here is to say "material and adverse" means 
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2 more than just increasing risk, because these already 

3 increase the risk to the insurer and therefore it must mean 

4 default. 

5 Finally, your Honor, with respect to the cases, 

6 I'll just observe that, as I said earlier, the particular 

7 language in each of these cases varies slightly. I'm sure 

8 the Court is aware of that at this juncture, being well 

9 informed on this matter, and Mr. Selendy said, for example, 

10 citing Resolution Trust, that Countrywide makes a good deal 

11 out of the fact that the language there says "material 

12 breach," and here, our case, the language says 

13 "materially and adversely affects the interest in the loan," 

14 and he says those are the same thing. 

15 Your Honor, they are not the same thing. They are 

16 not the same language, they are not equivalent. A material 

17 breach is a demonstrably lower standard than material and 

18 adverse affect. 

19 So ultimately what Countrywide is asking for here 

20 is that the Court, with respect to the repurchase provision, 

21 enforce the plain meaning of the term. It is not "risk of 

22 loss," it is "material and adverse affect." 

23 Thank you, your Honor. 

24 THE COURT: Thank you, Mr. Ware. 

25 Yes, go ahead. We're going to go right back to 

26 Mr. Selendy. I'll give everybody a heads-up, we're going to 
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2 go to about 6 minutes to I, and that's the maximum I can 

3 give you. 

4 That's 10 minutes late on the time that we finish, 

5 so why don't we say you have really half an hour. 

6 MR. SELENDY: Yes, your Honor. I'll try to take 

7 considerably less time than that, although there are a lot 

8 of points. 

9 First, your Honor, just generally replying to the 

10 point made by Mr. Holland. 

11 Obviously MBIA made no assumption of the risk of 

12 fraud by Countrywide. MBIA's assumption of risk was based 

13 on the truthfulness of the representations and warranties, 

14 both the conditions precedent in the insurance agreement, 

15 the representations and warranties there, and the separate 

16 representations and warranties made in the transaction 

17 documents that are incorporated into the insurance 

18 agreements. 

19 Obviously if those representations and warranties 

20 are materially and adversely false, rescissory relief is 

21 appropriate. That's why the remedy of rescission exists, 

22 including as to fraudulent inducement of insurance contracts 

23 and as to material breaches of conditions precedent, whether 

24 in insurance contracts or other agreements. 

25 That's ultimately why the discussion of facts as to 

26 the housing crisis is irrelevant, and I'm not going to go 
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back to witnesses who say other things as to what percent of 

the risk or is not attributable to the housing crisis. 

Fundamentally, Countrywide presented uninsurable 

risks, and MBIA is going to shoulder the burden of 

demonstrating that it would not have issued the policies but 

for the fraudulent misrepresentations and breaches of 

warranties that are conditions precedent. 

Thus, the specter of insurers invoking trivial 

breaches to get out of their obligations doesn't exist here. 

We will make a showing of fundamental material and pervasive 

fraud across all of the 15 trusts and 368,000 loans in these 

policies, and there is no further causation obligation. 

With respect to the First Department, it nowhere 

addressed this Court's equitable authority to award 

rescission or rescissory damages, and Countrywide nowhere 

challenged that authority, either in its motion to dismiss 

or on appeal. 

Both this Court and the First Department rejected 

Countrywide's attempt to limit legal damages on the theory 

that the housing crisis as a matter of law caused a problem. 

That proximate cause inquiry is only relevant to legal 

damages, and as we have shown, legal damages will be 

inadequate as a matter of law given that we can't set a 

correct premium for an uninsurable risk. 

That's why as 3105, Seneca v. Wilcox, and Equitable 
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2 v. Cushman we claim rescissory relief is appropriate. We 

3 heard that 

4 THE COURT: I think it was Mr. Holland that stated 

5 that there is no such -- there is no such animal of 

6 rescissory damages in the State of New York. 

7 MR. SELENDY: It was an interesting argument here, 

8 because we cited many New York cases that specifically make 

9 plain it exists, and whether you are talking about and using 

10 the moniker of rescissory damages, or it's damages in the 

11 nature of indemnification, or damages for insurance payments 

12 that you are recovering equivalent to rescission, it is all 

13 the same thing. It is rescissory damages. 

14 Specifically, Seneca v. Wilcox, Equitable Life v. 

15 Cushman, and Ambac v. EMC, Mooney v. Nationwide Mutual, 

16 these are all New York cases that are all awarding damages 

17 for recognizing the availability of damages equivalent to 

18 rescission or in the nature of rescission. 

19 And Cushman, we've heard the argument from 

20 Countrywide that there was no causation shown. But there 

21 couldn't be proof of causation because the insurance -- the 

22 person on whom the life insurance had been obtained hadn't 

23 died yet. The Court gave both rescission and rescissory 

24 relief in that circumstance, saying both would be acceptable 

25 without causation. 

26 The premise of all these cases, just like cases 
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2 that award rescission, is that harm occurs as of the date of 

3 closing of the transaction. That's the purpose of it. 

4 That's why under 3105 and 3106 you have the existing common 

5 law remedy for rescission made available to insurers where 

6 there is a showing of either "but for" causation or material 

7 increase in risk. It narrowed somewhat the existing 

8 availability for rescission prior to the statute, as was 

9 pointed out by Countrywide's counsel, but that was in the 

10 common law and it remains. 

11 The only change was to say you have to show a 

12 material increase in risk, or you have to show the insurer 

13 would not have issued the policy but for the 

14 misrepresentations. 

15 Indeed, in Seneca there was a statement that there 

16 it's because it was the insurer's broker. That's 

17 irrelevant. 

18 We have cited on page 8 of our brief the fact that 

19 whether it is the agent or the broker, there is a duty to 

20 supply correct information for the insurer. That's 

21 particularly true here in the insurance agreements, where in 

22 fact there was an express obligation undertaken by the 

23 Countrywide entities to indemnify MBIA in the event of any 

24 breach. 

25 Section 3.04 of the Insurance Agreement, Exhibit 6 

26 to the Sheth affirmation, states expressly there is 
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2 indemnification in the event of any breach, including untrue 

3 statements or alleged untruth statements of material fact in 

4 connection with the offering documents. 

5 It is imbedded right into the contract, that same 

6 premise of indemnification, which is analogous to the 

7 rescissory available in the Common Law. 

8 Now, there has been a statement, why irrevocable 

9 insurance if we entered into an irrevocable policy. That's 

10 because Countrywide required an irrevocable policy in order 

11 to get the ratings order to then market the 

12 securitizations. It was a condition that was necessary for 

13 Countrywide, and although once again their position on this 

14 is internally contradictory on their opposition brief to 

15 MBIA's motion, they say, well, just because it states it is 

16 irrevocable doesn't mean you can't rescind it if you can 

17 prove that we defrauded you. That's what they say to us. 

18 with Sync ora they say, right, you've entered into 

19 an irrevocable agreement, therefore, you can't get out of 

20 it, and you've waived the right to any rescissory relief. 

21 As far as we're concerned, your Honor, it doesn't 

22 matter which of their two positions is the correct one, 

23 because as a matter of law, you don't need to show the 

24 impossibility of rescission to get rescissory damages. 

25 You can show the impracticability or the 

26 unfairness, as we're showing here. 
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2 And the case that Mr. Holland relied upon, Stein v. 

3 Security Mutual Insurance, doesn't say that rescissory 

4 damages are unavailable. If you go through the case, it 

5 states expressly -- and this is at page 979 of the case 

6 it states, "As defendant elected to cancel plaintiff's 

7 policy rather than rescind it, but set a cancellation date 

8 that was after the harm that occurred, it was still liable 

9 because the policy was in full force as of the date that the 

10 loss occurred." 

11 In other words, the insurer made an affirmative 

12 election after hearing of the harm to cancel and set a date. 

13 The policy was still effective when the harm occurred. 

14 What the insurer could have done was seek 

15 rescissory damages. Having made a different election, it 

16 couldn't go back and change that. 

17 Obviously we have not, specifically not sought to 

18 cancel or avoid the obligations because they do run to 

19 innocent insurers in this case. 

20 I'll note that noticeably absent from the 

21 presentation by Countrywide is any law saying that 3105 and 

22 3106 are not on point here, or any legal or logical or 

23 policy reasons why it should not be on point here. 

24 All of the basic principles of Common Law for 

25 rescissory relief apply as to both our fraud claims and our 

26 common law claim, and as referred and confirmed by the 
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2 statute. 

3 Now, with respect to this burden of causation, make 

4 no mistake, I think MBIA can win no matter what hurdles 

5 Countrywide tries to create. But there is no legal basis 

6 for their causation defense, and at some point, Countrywide 

7 has to pay the piper. 

8 What they are trying to do is delay this case as 

9 long as they possibly can. But there is no legal obligation 

10 for MBIA to go sue the innocent insurers and try to rescind 

11 rather than going after the fraudster. That's in the text 

12 of 3105 itself, it is confirmed by Seneca and other cases, 

13 and it is obvious, your Honor, if we look at the separate --

14 I'll note one point. One point on the question of testimony 

15 with respect to the contract terms. 

16 I won't deal with what they say our witness said 

17 and the like, there is no factual dispute that's relevant 

18 here because they have conceded again the contracts are 

19 unambiguous, you can rule on it as a matter of law. 

20 But we did cite you the testimony from the chief 

21 credit risk officer at Countrywide, John McMurray, who 

22 admitted on my questioning, Yes, we did accept performing 

23 loans. Yes, that's not required to show a material and 

24 adverse breach. I wish that it was required and I'm trying 

25 to put in some new interpretation that would have that 

26 affect, but it is aspirationa1 and, indeed, both before and 
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2 after I tried to get this new interpretation. You could 

3 still put-back performing loans. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

That's relevant because it tells you what "material 

and adverse" means and doesn't mean. It is obvious that a 

material and adverse affect on increase in risk, in other 

words, the material increase risk is a material and 

adverse affect on MBIA's interests in the loan or the value 

of the loan. 

These terms, "interest" and "value," both of which 

appeared in Countrywide's own contracts, are very broad 

terms and they are in the contract. Unlike default. Unlike 

default. Except for the one clause that makes plain you can 

14 still get repurchases even if there is no default. That's 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

the only context that Mr. Ware was able to point you to. 

There is no limit anywhere in the contracts that 

says adverse affects are only realized when they are caused 

by default. I think, frankly, Mr. Ware conceded that in 

response to your questioning. 

Clearly, an insurer's interest is an interest in 

the loan, and if the insurer's interest is affected 

generally, as Mr. Ware conceded, so too is the insurer's 

interest in the loan, regardless of the default when you 

have an increase risk. 

Last, your Honor, I think that as we've stated to 

you, types of risks, the types of changes that would be 
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2 created if this Court were to upend the statutory context 

3 here and the general common law principles would be an 

4 undoing of the premises on which insurance is written in 

5 this state. 

6 There is a reason why you get rescissory damages if 

7 uninsurable risk is presented together with material 

8 misrepresentations, there is a reason why rescissory relief 

9 is available as opposed to just an adjustment in the 

10 premiums, and we respectfully submit that the Court has to 

11 adhere to the settled authority which goes back in the case 

12 of Equitable v. Cushman, back to 1937. It is adhering to a 

13 settled body of authority that informs how insurance 

14 contracts are written. 

15 THE COURT: Except there was one thing that I think 

16 Mr. Holland pointed out that interested me, and that is that 

17 the provisions that we're relying on in terms of the 

18 Insurance Law were written as a consumer protection type of 

19 law, and therefore were written, I would think, I don't know 

20 why I think this, but during the depression, that there was 

21 a legislative attempt, a bit like, as we well know, we have 

22 other protections that were written in much of the 

23 consternation during that time. 

24 So if you are pointing to equitable, equitable of 

25 course was before then, I believe. Wasn't equitable -- you 

26 say '37. Was that before the law was written or not? 
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2 MR. SELENDY: Your Honor, I think it is a very good 

3 question. It is both before and after. The statute is 

4 clarifying which body of common law applies where an insurer 

5 seeks rescissory relief. 

6 There were prior to the enactment of the statute 

7 different cases that came out different ways with respect to 

8 whether the risk had to be material or not, whether the 

9 breach had to be material or not, whether it had to be the 

10 case if it is a fraud action that the insurer would not have 

11 written the policy at the same terms but for the 

12 misrepresentation. 

13 And what the statute did was clarify those 

14 standards. It didn't create new causes of action, it didn't 

15 create new authority the courts to award rescissory 

16 relief, it simply clarified that rescissory relief can be 

17 awarded provided there is this threshold showing, either a 

18 material increase in risk in the event that it is a breach 

19 of conditions precedent, warranties and the insurance 

20 agreement, or a material misrepresentation but for which the 

21 insurer wouldn't have written the policy on the same terms. 

22 So if you'd like, it is raising the bar slightly 

23 compared to some of the cases that are there, but it is not 

24 creating the ability of the Court to award that ief, it 

25 is clarifying that such relief can and should be awarded 

26 once an insurer has made that showing, and that's exactly 
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2 what we are submitting to this Court. We will make that 

3 showing. 

4 The only question is whether even after we 

5 demonstrate the fraud and material breaches of conditions 

6 precedent we still have to make a further showing about 

7 events after the contracts closed, where there is no legal 

8 requirement that we do so. 

9 

10 

THE COURT: Okay. 

MR. SELENDY: I'll defer to my colleague for the 

11 remainder. 

12 THE COURT: Thank you, Mr. Selendy. 

13 Mr. Hawthorne. 

14 MR. HAWTHORNE: I have a couple of points to make, 

15 just briefly on the rescission issue, some points that 

16 Mr. Holland made. 

17 First of all, a lot of discussion at the beginning 

18 of his presentation concerned a need for proximate cause, 

19 and I'm sure your Honor understands, but there is no 

20 question that you don't need proximate cause if you are 

21 seeking rescission, as we are here. 

22 Mr. Holland himself has to concede that, his own 

23 briefs concede that repeatedly, Countrywide said that when a 

24 contracting party elects to seek rescission it need not 

25 prove causation. That's on page 7 of their brief. The 

26 whole proximate cause issue is just irrelevant to the 
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2 discussion about rescission. 

3 The question about rescission is can we get 

4 rescissory damages, and I was surprised to hear Mr. Holland 

5 deny that rescissory damages are recognized in New York or 

6 to suggest there was a requirement of proximate cause. 

7 Again, if you look at their own brief, page 9, 

8 footnote 12, that's a footnote that refers to the Equitable 

9 Life Insurance case, the First Department case where we 

10 quote some language, I'm talking about the availability of 

11 damages, and what the footnote says is that the language 

12 quoted by Syncora from this case that quotes Section 3105 

13 governs when an insurer may rescind an insurance contract or 

14 recover insurance payments is wholly unremarkable. This 

15 statement merely acknowledges the reality that in order to 

16 effectively rescind a contract the parties may need to 

17 reimburse one another for monetary payments that a party 

18 exchanges hands, and there are further cites that 

19 Countrywide puts in. 

20 What this shows is that Countrywide acknowledges 

21 that, A, you can get rescission without causation, and, B, 

22 if you can get rescission you can also get rescissory 

23 damages without the need to prove proximate cause or 

24 causation. You can get rescissory damages, for example, for 

25 past claims you've paid before you've affected rescission. 

26 The only difference we have here is that we have an 
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2 irrevocable obligation, and there is indeed somewhat unusual 

3 circumstances, and I would suggest that's why there are a 

4 few cases showing that you can get rescissory damages in 

5 this situation without rescission because generally the 

6 insurance contracts are rescindable. 

7 We can't do so here because the party who is 

8 insured is an innocent party to whom we've given an 

9 irrevocable commitment, and the fraudster, Countrywide, is 

10 the party who obtained the insurance, and that's why the 

11 relief that we're seeking is appropriate, and is like the 

12 relief that was ordered in the Seneca case. 

13 Just one other point with respect to Mr. Holland. 

14 There has been a lot of talk about the MBIA 

15 Appellate Division decision and what that means. 

16 I second what Mr. Selendy said, that Countrywide is 

17 completely misrepresented and overread this. 

18 The only issue that was before the Court in MBIA 

19 was the sufficiency of allegations of loss causation. There 

20 was no question of equitable relief or rescission before the 

21 First Department. 

22 If Countrywide is suggesting that somehow the First 

23 Department in this appeal ruled that equitable relief is 

24 unavailable for fraudulent inducement in New York, that's 

25 simply ridiculous. The issue was clearly not even 

26 addressed. 
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2 The only thing that the First Department said was 

3 that these particular allegations were sufficient to make 

4 out a legal proximate cause showing for fraud, not that they 

5 were necessary, not that they were the only ones that could 

6 make it out, not that you can't have a claim for equitable 

7 ief, that's all this case said, and it's been 

8 tremendously overread by Countrywide all morning. 

9 I'd like to turn now to Mr. Ware and the discussion 

10 of put-back damages. Here I think I just had a little 

11 trouble following what Mr. Ware was saying, and how he was 

12 trying to explain away the board that we started with at the 

13 beginning that refers to Section 2.10. 

14 What this clearly says was the same thing we looked 

15 at earlier today, that notwithstanding any contrary 

16 provision in this agreement, with respect to any mortgage 

17 loan that is not in default, no repurchase pursuant to many 

18 sections, including 2.04, shall be made unless you get the 

19 REMIC. 

20 What that clearly means is you can put back if 

21 it's performing as long as you get the REMIC opinion. I'm 

22 not really sure, I understand Mr. Ware seemed to be 

23 suggesting that, well, because this is a big concern they 

24 just sort of threw all these words and terms in without 

25 really meaning what they said. 

26 Well, they pick and choose, and this was written, 
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2 2.02, 2.03, 20.4, 2.06. They left out 2.05. When they were 

3 drafting this they took some care. 

4 What do we know about 2.04? What we know about 

5 2.04 is there is no breach of 2.04 without a showing of a 

6 material and adverse affect. Therefore, it must be that a 

7 performing loan could have a material adverse affect on 

8 insurers' interests in the loan, and therefore we can't have 

9 a requirement that the loan be in default, period. That's 

10 what it means. 

11 I similarly didn't understand Mr. Ware's point that 

12 the provision that provides for putting back performing 

13 loans for aggregate breaches, which Countrywide has conceded 

14 would involve performing loans, that's the other board we 

15 looked at before, where countrywide conceded in its brief, 

16 in all likelihood the majority of such loans would still be 

17 performing, I think I heard Mr. Ware state this was an 

18 exception or something like this. 

19 Well, there is no language in here that suggests 

20 that there is a carve-out or an exception. These type of 

21 reps and warranties are subject to the same material and 

22 adverse requirements that all the other reps and warranties 

23 are. 

24 So if you can put-back performing loans for 

25 violation of this type of a representation, then you can 

26 put-back performing loans, and they have a material and 
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2 adverse affect. 

3 Again, the contracts themselves show that there is 

4 no requirement that a loan default. 

S Finally, Mr. Ware referred to another provision, 

6 2.04(g), which says that a breach of the representations, 

7 certain representations, number 58 to 66, will be considered 

8 to materially adversely affect the interests of the 

9 noteholders. 

10 I'm not sure I understand what his argument was 

11 there, but very clearly what that means is that any breach 

12 of these provisions, any violation, any inaccuracy of those 

13 provisions would be per se material and adverse. 

14 You don't have it actually show that there was a 

15 material and adverse affect. Of course, we will have to 

16 show that violations of other reps and warranties, like the 

17 conforming with guidelines, for example, had a material and 

18 adverse affect on our interests. We have to show that for 

19 these certain reps and warranties any inaccuracy of those 

20 reps and warranties would be a per se violation. That's all 

21 that means. 

22 So again, your Honor, the plain language of the 

23 contract clearly means that put-backs do not require any 

24 proof of causation of default. 

25 Mr. Ware did not mention the two cases that I 

26 referred to which have ruled on precisely the same language, 
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2 those two Wells Fargo versus LaSalle cases, both of which 

3 have come to the conclusion that evidence of post-

4 securitization should be excluded. I didn't hear Mr. Ware 

5 mention those at all, and those are the cases that are most 

6 directly on point. 

7 THE COURT: I think that's because he said it 

8 wasn't New York law. 

9 MR. HAWTHORNE: Well, they would have been under a 

10 different law, but they are interpreting essentially the 

11 same contract language, and the question is just what that 

12 contract language means. 

13 I heard him also say that there was no affect on an 

14 insurer's interests in a loan, in a particular loan unless 

15 there is a default. 

16 I don't understand that provision. Obviously when 

17 an insurer prices its policies or when it reserves, it's 

18 doing so based on its understanding of the risks that it's 

19 taking on. The risks you are taking on have to do with the 

20 quality of the risks that you are insuring. The risk that 

21 we were insuring here were these loans. 

22 So there is obviously a direct relationship, a 

23 direct impact on our interests in the loan if it is much 

24 riskier than we thought it was, and therefore in connection 

25 with other loans we have underpriced the premium, we have to 

26 do further reserves, etc. 
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2 The last point Mr. Ware suggested was there was 

3 some problem with repurchasing paid up loans. I don't 

4 understand why he thinks that would be an issue. 

5 Obviously when you repurchase you do so based on 

6 the unpaid balance of the loan and accrued interest. If 

7 your loan is paid up, then there is no repurchase to be done 

8 and no money would change hands in that situation because 

9 there is no loan left, so I don't understand what his 

10 concern was on that score. 

11 So in sum, there is really no room for doubt about 

12 what these contracts mean or about our entitlement to 

13 rescissory damages, and we do ask the Court and request the 

14 Court for declaratory relief that we've specified in the 

15 form of order we have provided to you. 

16 THE COURT: Thank you, Mr. Hawthorne. 

17 That concludes the argument for this morning. 

18 Before anybody moves I want to say a few things. 

19 Number one, remember that the motion will be 

20 submitted when I receive a copy of the minutes of this 

21 particular argument, so please make sure that you do what 

22 you have to do in order to get me the minutes. 

23 I want to thank everybody here for the exemplary 

24 behavior, you were terrific, you didn't make a sound except 

25 for one phone, but I didn't even notice it because it so 

26 quickly disappeared before I had my chance to say my usual 
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2 words. 

3 I just want to thank you all for being such 

4 attentive listeners, and then I want to thank counsel for 

5 making exceptional arguments and wonderful -- that's what a 

6 judge lives for, is to hear such complex cases so 

7 beautifully presented, so I want to thank everybody very 

8 much. 

9 But that's not all. We have this afternoon where 

10 we will continue on, and I know we will have very 

11 interesting argument this afternoon. 

12 I'll see you back here at 2:15, and I want to thank 

13 you very much. 

14 Whoever wants to come back, please come back. 

15 (Lunch recess) 

16 * * * 

17 
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